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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

THORNTQON, Judge: Respondent determ ned that petitioner is
liable for a $1, 665,230 deficiency in Federal estate tax and a

$222, 332 penalty under section 6662(g) for a substantial estate
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tax valuation understatement.® The issues for decision are:
(1) The fair market value at the date of decedent’s death of
undi vided fractional interests in two parcels of real property
held in a qualified term nable interest property trust (QTIP
trust) in which decedent had an income interest for life.
Subsuned in this issue is whether these undivided fractiona
interests include interests in certain tinber and pecan orchards
| ocated on the parcels; and (2) whether petitioner is |liable for
a penalty under section 6662(g).
FI NDI NGS OF FACT

The parties have stipulated sone of the facts, which we
incorporate in our findings by this reference.
Decedent

On Decenber 26, 1993, Augusta Porter Forbes (decedent)

died. At the tinme of her death, she resided in Atlanta, Ceorgia.

Her estate was adnministered in Fulton County, Georgia.?

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect at the date of decedent’s
death, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.

2 The record does not conclusively establish the residence
or principal place of business of the executor of decedent’s
estate, Frederick W Ovr, Jr., as of the date the petition was
filed. The petition provides only the executor’s mailing address
in care of alawfirmin Atlanta, Georgia. Decedent’s anended
Form 706, United States Estate (and Generation- Ski ppi ng Transfer)
Tax Return, signed Sept. 23, 1997, lists the executor’s address
as a Cashiers, N C, post office box.



M. Forbes

In 1982, decedent was married to Walter T. Forbes, Sr. (M.
Forbes). By a previous nmarriage, M. Forbes had two chil dren:
Walter T. Forbes, Jr. (Walter), and Betty F. Rayburn (Betty).

In 1982, M. Forbes owned individually approximtely 2,058
acres of land in Macon and Houston Counties, CGeorgia (the Forbes
land). In 1982, the Forbes | and included approxinately 676 acres
of tinberland and 338 acres of pecan orchards. The remai nder was
open crop | and, creek bottons, slopes, gullies and drains, |ow
lying land al ong Baptist Creek and Indian Creek, yards, roads,
and ot her areas around barns and sheds. M. Forbes al so owned
farm assets and operated a farm ng busi ness on the Forbes land in
the formof a sole proprietorship known as Ml atchie Farns (the
sol e proprietorship).

The Limted Partnership

On or about March 25, 1982, M. Forbes, Walter, and Betty
formed a limted partnership, Ml atchie Land Co., L.P. (the
[imted partnership). The partnership agreenent contains the
foll ow ng statenent of purpose:

The purpose and character of the business of the

Partnership is as follows: to purchase, |ease and sell

real estate, including farmand ranch properties, and

to do the things necessary or advisable or expedient in
connection with or incidental to such business.
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The partnership agreenment provides that each of the three
partners will have ownership interests in accordance with their

initial capital contributions, as foll ows:

Initial Equity Initial Equity

CGener al Capi tal Amount Limted Capital Anount

Part ner As A Gener al Part ner As ALimted
Part ner | nt er est Part ner | nt er est Part ner
M. Forbes 42% $420 42% $562, 978
Wl t er 29% 290 29% 389, 855
Betty 29% 290 29% 389, 855

The partnership agreenent states that the initial equity
capital contributions are to be made either in cash or in the
formof property valued at fair market val ue.

Under the partnership agreenent, all deduction or |oss
items, as well as net cash receipts of the partnership, are to be
all ocated and di sbursed to the general partners in accordance
with the participation percentages set forth above. The
partnershi p agreenment provides that upon the death of a genera
partner, the business wll be continued by the renaining general
partners and that, absent a buy-sell agreenent anong the
partners, the partnership interests of the deceased general
partner will vest in his heirs, |egatees, successors, trustees,
recei vers, other legal representatives, or assignees, who woul d
then be admtted as substituted limted partners with the consent
of the remai ning general partners. Upon the term nation of the

sol e remai ni ng general partner, if the limted partners designate
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a substituted general partner, the business of the partnership is
to be continued as a limted partnership that wll succeed to al
assets of the general partnership; otherw se, the general
partnership is to be dissolved and liquidated, with the net
proceeds of the liquidation to be distributed according to the
partici pation percentages set forth above.

Contributions of Land to the Linmted Partnership

Upon formation of the limted partnership, M. Forbes
transferred to it title to all 2,058 acres of his land. The
transfer was evidenced by a warranty deed dated March 25, 1982,
stating that in consideration of $1 and 562,978 limted
partnership units, M. Forbes conveyed to the Iimted partnership
“a full undivided interest” in his land “together with al
her edi t anent s and appurtenances thereto appertaining”.® The
warranty deed otherw se contains no reference to tinber, pecan
trees, or grow ng crops.

Simlarly, upon formation of the limted partnership,

VWalter, Betty, and M. Forbes (as trustee of a trust created in
1959 for the benefit of Walter and Betty) executed warranty deeds

transferring to the limted partnership approxinately 3,296

3 Thus, for purposes of valuing initial equity capital
contributions of Walter T. Forbes, Sr. (M. Forbes), the 2,058
acres of the Forbes I and was treated as having fair market val ue
of $562,978. The record does not reveal the basis for this
val uation, nor the basis of the initial equity capital
contributions by Walter T. Forbes, Jr., (Walter) and Betty F.
Rayburn (Betty), discussed infra.
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acres, “together with all hereditanents and appurtenances thereto
appertaining”. In consideration, Walter and Betty each received
$1 and 389,855 limted partnership units.

The | ast-nmentioned 3,296 acres, together with the 2,058
acres contributed by M. Forbes individually, nake up the 5, 354
acres that were conveyed to the limted partnership (sonetines
referred to herein as the subject property).

Ongoi ng Conduct of M. Forbes’ Sole Proprietorship

After the formation of the |imted partnership, M. Forbes
continued to conduct his commercial farm ng business, including
the grow ng of tinber and pecans, as a sole proprietor on the
Forbes land. The |imted partnership did not conduct any
busi ness growi ng tinber, pecans, or other crops. After
transferring the Forbes land to the limted partnership, M.
Forbes continued to receive all incone fromtinber, pecans, and
ot her assets |ocated on the Forbes land. During his lifetine,
M. Forbes reported all such incone and deducted all related
expenses, including depreciation, on his individual Federal
i ncome tax returns.

Simlarly, after transferring their land to the limted
partnership, Walter and Betty each continued to receive and
report all income fromtinber, pecan orchards, and other assets

| ocated on the | and they had contri buted.
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M. Forbes, Walter, and Betty never treated or reported the
timber, crops, or other inprovenents as having been transferred
tothe limted partnership for economc, financial, incone tax,
or ot her purposes.

Creation of the General Partnership

On Decenber 20, 1983, Walter and Betty formed a general
partnership knowmn as Ml atchie Farns (the general partnership).
They each owned a 50-percent interest in the general partnershinp,
wi th Walter designated as managing partner. As stated in the
partnership agreenent, the purpose of the general partnership was
“to conduct farm ng operations in Houston and Macon Counti es,
CGeorgia, and in such other places as the parties may fromtine to
tinme agree” and “to engage in the business of wildlife
preservation, farmng and other simlar activities”.

Ti mber Contr act

On August 2, 1984, 18 days before M. Forbes died, Walter
executed a “Tinber Deed” on behalf of the general partnership.
The tinber deed indicates that the general partnership was
thereby selling to Tolleson Lunber Co., Inc. (Tolleson Lunber),
for $21 per ton “all nerchantable pine tinber” on a portion of
the Forbes’ land. The tinber deed provided Toll eson Lunber 18

months to cut and renove the tinber.
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Creation of QTP Trust Upon M. Forbes’ Death

In his wll, M. Forbes created a QIlI P trust, pursuant to
section 2056(b)(7), for decedent’s exclusive benefit. The wll
directs that “the entire remainder of ny estate” shall be
transferred to trustees of the QIIP trust to be held in trust for
decedent during her lifetime. The will provides that upon
Augusta Porter Forbes’ death, the renmaining principal and
undi stributed inconme of the QIIP trust shall be distributed free
of trust to Walter and Betty.

The sole trustee of the QIIP trust was American Nati onal
Bank & Trust Co. of Chattanooga (the QI P trustee).

Distribution of Property to OIl P Trustee

As of July 31, 1986, the entire remai nder of M. Forbes’
estate (the Forbes estate) consisted of only two assets: (1) The
42-percent interest in the limted partnership; and (2) the
assets of the sole proprietorship.

By general bill of sale dated August 1, 1986, the executors
of the Forbes estate transferred to the QI P trustee “all of the
property owned and operated by” M. Forbes in the sole
proprietorship, including machi nery and equi pnent, certain out-
bui |l di ngs and other itens of personal property, and “Al grow ng
crops and tinber on | and owned by” the |limted partnership.

By execution of another general bill of sale, also dated

August 1, 1986, the QTIP trustee conveyed to Walter and Betty,
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doi ng busi ness as the general partnership, “all of the property
conveyed to * * * [the QI P trustee] by an Executor’s Ceneral
Bill of Sale of even date conveying all of the property owned and
operated by” M. Forbes, doing business as the sole
proprietorship. The assets so conveyed are described in | anguage
identical to that contained in the general bill of sale fromthe
executor to the QIIP trustee, specifically including “Al grow ng
crops and tinber on | and owned by” the limted partnership. On
its books, the general partnership recorded receipt of all the
ti mber and growing crops on the Forbes |and. The pecan trees as
well as the pecan nuts were treated as grow ng crops.

In consideration of all the sole proprietorship assets, the
general partnership agreed to pay the QIlP trustee $550, 742, |ess
a $100, 000 offsetting credit for net liabilities that the Forbes
estate owed the general partnership. Accordingly, the general
partnership gave the QIIP trustee a prom ssory note for $450, 742.
The purchase price was the result of arm s-length bargaining and
was based on values reflected on the Forbes estate tax return
(which in turn were based on a 1985 i ndependent appraisal), with
certain adjustnents, including the addition of certain anmounts
recei ved or receivable under the tinber contract with Toll eson

Lunber . *

4 Al though the record is sketchy in this regard, the
evi dence does not indicate, and respondent has not suggested,
(continued. . .)
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Fol |l owi ng the August 1, 1986, sale, the general partnership

managed all the assets, including all the tinber and pecan trees,

on the land held by the limted partnership, and reported al

ti mber and pecan busi ness sal es and expenses on all of the | and

held by the limted partnership.

On May 1, 1987, the executors of the Forbes estate conveyed
to the QIIP trustee the Forbes estate’s interest inthe limted
partnership by endorsing the certificate of limted partnership
units.

Term nation of the Limted Partnership and the General
Part ner ship

On Cctober 7, 1988, Betty and Walter executed a Partnership
Term nation, Division and Rel ease Agreenent (the term nation
agreenent), termnating both the limted partnership and the
general partnership, effective Decenber 31, 1987. 1In the
termnation agreenent, Walter and Betty agreed that the assets of
the limted partnership and the general partnership would be
distributed so that Walter and Betty woul d each recei ve equal net
val ues, based upon i ndependent appraisals, and that the QTP
trust would continue to have a 42-percent undivided interest in
all of the |l and, excluding inprovenents, crops, trees, and

profits. By the term nation agreenent, Walter and Betty agreed

4(C...continued)
that the Forbes estate clainmed and was all owed a deduction for
property interests in excess of those with which the executor of
his estate funded the QI P trust.
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to have the 5,354 acres owned by the limted partnership divided
into two separate parcels--the North Property (containing 2,033
acres) and the South Property (containing 3,321 acres). Both
parcel s contai ned pecan orchards and ti nber.

The term nation agreenent (wherein Walter and Betty are
referred to as Forbes and Rayburn, respectively, and the QIlP
trustee is referred to as the Trustee) states in part:

WHEREAS, Rayburn and Forbes each has had a 29
percent interest and the Trustee a 42 percent interest
in* * * [the limted partnership];

WHEREAS, the principal if not sole, asset of * * *
[the limted partnership] is that real property,
(excludi ng inprovenents, crops, trees, profits and
itens other than the land itself) lying in Macon and
Houst on Counties, (the “Realty”) which has been rented
by * * * [the |imted partnership];

* * * * * * *

WHEREAS, pursuant to the term nation of Ml atchie
Land, a portion of the Realty (the “South End”) is being
distributed to Rayburn and the Trustee, Rayburn to have a
58% interest and the Trustee to continue with its 42%
interest and the Trustee to continue with its 42% i nterest
in the South End, and the other portion of the Realty
(the “North End”) is being distributed to Forbes and the
Trustee, Forbes to have a 58%interest and the Trustee to
continue with its 42% interest in the North End;

* * * * * * *

WHEREAS, after * * * purchase * * * [of certain
previously specified assets, the general partnership],
except for a fewlimted itens, will be the owner of
virtually all the buildings and other inprovenents on
the Realty, together with nearly all the personal
property, fixtures, tinber, crops, trees, fruits,
profits and other itenms upon the Realty, (the
“I nprovenents and Personalty”);
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WHEREAS, * * * [the general partnership] acquired
fromthe Trustee certain of the Inprovenents and
Personalty in consideration of a prom ssory note in the
amount of $450, 742.00 * * *;

WHEREAS, Rayburn and Forbes have al so agreed to
termnate * * * [the general partnership] effective as
of Decenber 31, 1987 and to divide the assets of * * *
[the general partnership], (inclusive of the
| nprovenents and Personalty) taking into account the
Realty received by each from* * * [the |limted
partnership] and the paynment of certain nonies between
or for the account of Rayburn and For bes;

* * * * * * *

NOW THEREFORE, * * * Rayburn and Forbes hereby
agree as foll ows:

1. Term nation and Dissolution of Farns and
Mal atchie Land. Rayburn and Forbes acknow edge and
agree that effective as of 11:59 p.m Decenber 31,
1987, * * * [the general partnership and the limted
partnership] are each term nated and di ssol ved, and al
assets of * * * [the general partnership and the
limted partnership] have been distributed pursuant to
t he agreenents between Rayburn, Forbes, and Trustee, as
applicable * * *,

* * * * * * *

3. Division of Assets. Forbes and Rayburn agree that
the assets and liabilities of * * * [the limted
partnership and the general partnership] upon dissol ution,
excluding that portion of * * * [the |limted partnership]
distributed to the Trustee, are to be distributed in such
manner that the net values of properties received, after
deducting liabilities assunmed, and taking into account other
monet ary adj ustnents between the parties, result in an equal
distribution to both parties.

* * * * * * *

5. Title to Assets Distributed. (a) The North
and South Ends of the Realty and respective rel ated
| nprovenents and Personalty, except to the extent a 42
percent interest in the Realty is being conveyed to the
Trustee, are being conveyed to Rayburn and Forbes
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respectively free and clear of |iens and encunbrances

other than liens for current taxes, easenents and

restrictions of record.[?]

In sum follow ng the division of the subject property into
the North Property and South Property:

(a) Walter agreed to relinquish any interest in the South
Property to and in favor of Betty;

(b) Betty agreed to relinquish any interest in the North

Property to and in favor of Walter;

(c) Al parties agreed that the QIlP trustee woul d
continue to have a 42-percent undivided interest in both the
South Property and the North Property; and

(d) Walter and Betty agreed to give each ot her nutual
rights of first refusal over the South Property and the North
Property for a period of twenty-one (21) years begi nning
Oct ober 7, 1988.

By quitclaimdeed recorded Cctober 13, 1988, the limted
partnership conveyed to Betty, as to an undi vi ded 58- percent

interest, and to the QIIP trustee, as to an undi vi ded 42-percent

interest, all of its “right, title, and interest in and to” the

5> Al though this paragraph of the term nation agreenent
appears to indicate that the North Property and South Property
were conveyed to Betty and Walter, respectively, other provisions
of the term nation agreenent indicate the reverse. The parties
have stipul ated that the South Property was conveyed to Betty and
the North Property was conveyed to Walter, with the qualified
term nable interest property (QINP) trust retaining a 42-percent
undi vided interest in each property.
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South Property. By substantially identical quitclai mdeed, the
limted partnership conveyed to Walter and the QTIP trustee
undi vi ded 58-percent and 42-percent interests, respectively, in
all of the limted partnership’s “right, title, and interest” to
the North Property.

In a letter dated Cctober 7, 1988, Walter and Betty
confirmed to the QI P trustee the terns of the term nation
agreenent. The letter states that in consideration of the QIlP
trustee’s agreenent that Betty shall have “the use of the entire
South Property” and that Walter shall have “the use of the entire
North Property”, Betty and Walter each agree to pay any and al
ad valoremtaxes with respect to their respective parcels, for so
long as the QTIP trustee should own any right, title, or interest
in their respective parcels.

Property Held by the Ol P Trust at Decedent’s Death

On Decenber 26, 1993, the date of decedent’s death, the QTP
trust held a 42-percent undivided interest in the South Property,

a 42.9-percent interest® in the North Property, and two

6 After 1988, in an isolated transaction between the QTIP
trustee and Walter, the QTIP trust’s interest in the North
Property was increased to 42.9 percent and Walter’s interest in
the North Property was decreased to 57.1 percent.
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prom ssory notes dated June 30, 1988, each in the anount of
$225, 371, one payable by Betty and the other payable by Walter.’

Decedent’s Federal estate tax return reported the val ue of
the QTIP trust’s undivided interests in the North Property and
the South Property, excluding any interest in the tinber and
pecan trees, as $519, 000--predi cated on an apprai sal indicating
that the fair market value of the entire 5,354 acres, taken as a
whol e, in fee sinple and without regard to any val uation
di scounts, and w thout including tinber or pecan trees, was
$1, 746, 795, and that the value of the undivided interests should
reflect a 30-percent fractional interest discount.

In the notice of deficiency, respondent determ ned that the
QTIP trust’s undivided interests in the subject property included
beneficial interests in the tinber and pecan trees, that the
5,354 acres had a fair market value of $7,045,800 at the date of
decedent’ s death, and that the value of the QTIP trust’s
undi vided interests in the property was $2,990,942. The notice
of deficiency reduced the value of the QIIP trust’s undivided
interests by $450, 742, reflecting the value of the two notes from

Walter and Betty held by the QIIP trustee as consideration of the

" Pursuant to the term nation of Malatchie Land Co., L.P
(the limted partnership) and Mal atchie Farns (the general
partnership), the prom ssory note fromthe general partnership to
the QTP trust was canceled and rewitten as two separate notes,
each in the anount of $225,371, one fromBetty and the other from
VWalter, each to the QIIP trust.
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QTP trustee’s August 1, 1986, sale of the sole proprietorship
assets to the general partnership. Respondent also determ ned
that the QTIP trustee’s sale of the sole proprietorship assets to
t he general partnership was for less than full and adequate
consideration, giving rise to a $1,052,772 cause of action in
decedent’ s favor, and increased her gross estate accordingly.
OPI NI ON

A decedent’s gross estate generally includes the val ue of
all property interests described in sections 2033 through 2044.
See sec. 2031; sec. 20.2031-1(a), Estate Tax Regs. Under section
2033, all property beneficially owed by the decedent at the tine
of death will be included in the gross estate. See sec.
20. 2033-1(a), Estate Tax Regs. Section 2044 includes in the
gross estate the value of all qualified term nable interest
property (QTIP); i.e., property in which the decedent had a
qualifying incone interest for |ife and for which a deduction was
allowed to the estate of a predeceased spouse under section
2056(b) (7). Upon the death of the second spouse, the QIIP is
taxed as part of the second spouse's estate. See sec. 2044(c);
sec. 20.2044-1(a), Estate Tax Regs.

Property includable in the gross estate is generally
included at its fair market value at the tinme of death. See
secs. 2031-2044. Fair market value is the price at which the

property woul d change hands between a willing buyer and a wlling
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seller, neither being under any conpul sion to buy or sell and
bot h havi ng reasonabl e know edge of the relevant facts. See

United States v. Cartwight, 411 U S. 546, 551 (1973); sec.

20. 2031-1(b), Estate Tax Regs.

At decedent’s death, the principal assets in the QTIP trust

(1) A 42-percent undivided interest in the 3,321 acres of
the South Property and a 42.9-percent undivided interest in the
2,033 acres of the North Property; and

(2) the two notes fromWalter and Betty, representing the
consideration received by the QIl P trustee when he sold the sole
proprietorship assets to the general partnership on August 1,
1986.

The Parties’ Contentions

On brief, respondent concedes that the QTIP trustee received
full and adequate consideration for the sole proprietorship
assets conveyed to the general partnership on August 1, 1986, and
that accordingly decedent’s estate does not include a right of
action for a bargain sale of assets by the QTIP trustee. The
central dispute remaining, then, is the fair market value of the
QTP trust’s undivided interests in the subject property, and
nore particularly, whether these interests include beneficial

interests in the tinber and pecan orchards on the subject

property.
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Petitioner argues that the gross estate should exclude the
val ue of tinber and pecan orchards on the subject property
because the Iimted partnership, which quitclainmed the undivided
interests to the QTP trustee, had no beneficial interest in the
ti mber and pecan orchards to convey. Petitioner argues that when
the limted partnership termnated in 1988 and conveyed the
undi vided interests in the subject property to the QI P trust, it
held at nost “bare legal title” to the tinber and pecan orchards,
hol ding all beneficial ownership therein in inplied resulting
trusts for the benefit of Walter and Betty, who petitioner
contends were the rightful owners.

Respondent’s primary argunment, raised for the first tinme on
brief, is that the limted partnership was a sham and that the
resulting trust doctrine is therefore inapplicable because the
[imted partners had “uncl ean hands”.

As a general rule, this Court wll not consider issues
raised for the first tinme on brief where surprise and prejudice

are found to exist. See Sundstrand Corp. v. Conm ssioner, 96

T.C. 226, 346-347 (1991); Seligman v. Conm ssioner, 84 T.C 191,

198 (1985), affd. 796 F.2d 116 (5th G r. 1986); Fox Chevrolet,

Inc. v. Conmm ssioner, 76 T.C. 708, 733-735 (1981). Although the

Court may affirmrespondent’s determ nations for reasons other
than those cited in the notice of deficiency, “the Court nust

determ ne whet her there has been surprise and substanti al
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di sadvantage to the petitioner in the presentation of his case
because of the manner in which the statutory notice and pl eadi ngs

were drawn”. Estate of Horvath v. Conm ssioner, 59 T.C. 551, 555

(1973); see MIIls v. Comm ssioner, 399 F.2d 744 (4th Cr. 1968),

affg. T.C. Meno. 1967-67; Estate of Finder v. Conm ssioner, 37

T.C. 411 (1961).

Clearly, petitioner was surprised and prejudiced by
respondent’s posttrial contentions in this regard. Because
neither the notice of deficiency nor the pleadings alerted
petitioner to respondent’s sham argunent, petitioner was denied
the opportunity to present evidence regarding it. Accordingly,
we decline to consider respondent’s sham argunment first raised on

brief. See Selignman v. Comni Ssi oner, supra.

In any event, even if we were to consider respondent’s sham
argunment, it is not apparent how it would avail respondent. On
reply brief, respondent contends that M. Forbes conveyed his
land to the limted partnership so that his estate could claima
fractional discount with respect to its limted partnership
interest.® Respondent’s reply brief states: “The parties [i.e.,
M. Forbes, Walter, and Betty] did not really part with their
property. There was no econom c consequence to the conveyance to

the partnership.” Respondent’s sham argunent raises many

8 The record does not conclusively establish how M. Forbes
estate valued his imted partnership interest for Federal estate
t ax purposes.
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unanswered questions. |f, as respondent contends, Walter and
Betty never parted with their interests in their 3,296 acres, how
do we account for the fact that the QIlP trust held undivided
interests in this acreage?— an undi sputed fact upon which
respondent’s determinations are in significant part predicated.
Moreover, if M. Forbes’ 2,058 acres were never transferred to
the limted partnership, it would appear fromall the evidence
that this acreage passed to the QIIP trust as part of M. Forbes’
sol e proprietorship and woul d have been sold by the QTIP trustee
to the general partnership as part of the August 1, 1986, sal e of
all the sole proprietorship assets—a sale that respondent now
concedes was for full and adequate consideration.?®

In sum respondent’s sham argunent cones too | ate and proves
too much, suggesting that at decedent’s death, the QTIP trust
held no interest in the subject property—a position that even

petitioner has not advanced.

® On brief, respondent suggests for the first tine that the
QTP trustee’s Aug. 1, 1986, sale of the sole proprietorship
assets excluded the sole proprietorship’s interests in grow ng
ti mber and pecan orchards on the Forbes land. This position
appears inconsistent with respondent’s position in his notice of
deficiency that the Aug. 1, 1986, sale was a bargain sale from
the QTIP trustee to Walter and Betty of tinmber worth $3, 887, 000,
farminmprovenents worth $450, 000, and farm equi prent worth
$145, 550, and that decedent’s gross estate should be increased to
refl ect a cause of action against the QTP trustee for a bargain
sale of assets. As previously noted, respondent has now conceded
that the sale was not a bargain sale and that decedent’s gross
estate includes no right of action against the QIlP trustee.



| nplied Trusts

We apply Georgia State law to determ ne what interest the
QTP trust had in the South Property and North Property on the

date of decedent’s death. See Conmi ssioner v. Estate of Bosch,

387 U.S. 456, 465 (1967); Estate of Spruill v. Conm ssioner, 88

T.C 1197, 1216 (1987). Because the QTP trust obtained its two
undi vided interests in the subject property fromthe limted

partnership by quitclaimdeed, the QIIP trust received only such
interest as the limted partnership possessed at the tine of the

conveyance. See Chat ham Anusenent Co. v. Perry, 117 S. E. 2d 320,

325 (Ga. 1960).

Petitioner contends that when the limted partnership
conveyed the undivided interests in the subject property to the
QTP trustee in 1988, the limted partnership held any benefi ci al
interests in the tinber and pecan orchards in inplied resulting
trusts in favor of Walter and Betty.

Determ ni ng Applicable Georgia Statutory Law

As a threshold matter, we nust determ ne the appropriate
Ceorgia statutory lawto apply to the facts of this case.
Effective July 1, 1991, chapter 12, regarding trusts, of title 53
of the Oficial Code of CGeorgia Annotated was repeal ed and
reenacted to adopt the provisions of the Georgia Trust Act, which
rewote and reorgani zed the provisions of prior statutory |aw

relating to inplied trusts. The Georgia statutory law in effect
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prior to July 1, 1991, expressly recognized inplied trusts but

did not expressly distinguish between inplied resulting trusts

and inplied constructive trusts.?® The Georgia Trust Act

provi des separate treatnent for resulting trusts, see Ga. Code

Ann.

sec. 53-12-91 (1997), and constructive trusts, see G. Code

(Ga.

0 Prior to July 1, 1991, Georgia statutory |aw provided
Code Ann. secs. 53-12-22 and 53-12-26 (1982)):

53-12-22. Distinction between express and inplied trusts.

Trusts are either express or inplied. Express trusts
are those trusts created and mani fested by agreenent of the
parties. Inplied trusts are those trusts which are inferred
by law fromthe nature of the transaction or the conduct of
the parties.

53-12-26. Events and conditions giving rise to inplied
trust.

Atrust is inplied:

(1) Whenever the legal title is in one person
but the beneficial interest, either from
t he paynent of the purchase noney or from
ot her circunstances, is either wholly or
partially in another;

(2) Where, fromany fraud, one person obtains
the title to property which rightly bel ongs
t o anot her;

(3) Wiere, fromthe nature of the transaction
it is manifest that it was the intention of
the parties that the person taking the |egal
title should have no beneficial interest * * *
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Ann. sec. 53-12-93 (1997). The texts of these statutory

provi sions are set out in the margin.!!

11 The rel evant sections of the Georgia Trust Act, as
enbodied in the Oficial Code of Georgia Annotated (1997), are as
fol | ows:

53-12-90. Inplied trusts.

An inplied trust is either a resulting trust or a
constructive trust.

53-12-91. Resulting trusts.

A resulting trust is a trust inplied for the benefit of
the settlor or the settlor’s successors in interest when it
is determned that the settlor did not intend that the
hol der of the legal title to the trust property also should
have the beneficial interest in the property, under any of
the foll ow ng circunstances:

(1) Atrust is created but fails, in whole or in part,
for any reason;

(2) Atrust is fully perforned w thout exhausting al
the trust property; or

(3) A purchase noney resulting trust as defined in
subsection (a) of Code Section 53-12-92 is established.

53-12-93. Constructive trusts.

(a) A constructive trust is a trust inplied whenever
the circunstances are such that the person hol ding |egal
title to property, either fromfraud or otherw se, cannot
enjoy the beneficial interest in the property w thout
vi ol ating sonme established principle of equity.

(b) The person claimng the beneficial interest in the
property may be found to have waived the right to a
constructive trust by subsequent ratification or |ong
acqui escence.
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In addition to expressly distinguishing between resulting
trusts and constructive trusts, the Georgia Trust Act also
appears to nmake ot her substantive changes to prior statutory |aw
We have di scovered no authority addressing the application of the
Ceorgia Trust Act to facts anal ogous to those here. For the
reasons described bel ow, we conclude that the Georgia Trust Act
is inapplicable to the instant case.

The Georgia Trust Act provides that “Except to the extent it
woul d inpair vested rights and except as ot herw se provi ded by
law, this chapter shall apply to any trust regardl ess of the date
it was created.” Ga. Code Ann. sec. 53-12-3 (1997). Strictly
speaking, it is unlikely at this point that Walter’'s or Betty’'s
vested property rights would be inpaired by application of the
Georgia Trust Act or of any other provision of trust law, for
after decedent died in 1994, the QIIP trust distributed its total
interests in the subject property to Walter and Betty free of
trust.

The question before us, however, is not what interests in
t he subject property Walter and Betty possessed after decedent’s
deat h, but rather what property interests the QIl P trust
possessed i mredi ately precedi ng decedent’s death, which in turn
depends upon the property interests held by the limted
partnership in 1988 before it quitclained its property interests

to the QTIP trustee, Walter, and Betty. Mre particularly, the
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rel evant question is whether the imted partnership held
beneficial interests in the tinber and pecan orchards on the
subj ect property in inplied trusts in favor of Walter and Betty.
This question is neaningful only as it pertains to the period
before the limted partnership termnated in 1988. After the
limted partnership termnated and quitclained its interests in
the subject property to the partners, any such inplied trusts
woul d have al so term nated, since whatever beneficial interests
the limted partnership mght have held in inplied trusts in
favor of Walter and Betty would have nerged with Walter’s and
Betty’'s respective legal interests in the subject property. W
believe that when the Georgia Trust Act provides that it “shal
apply to any trust regardless of the date it was created”, Ga.
Code Ann. sec. 53-12-3 (1997), it presupposes that the trust to
which it is to apply is extant on or after the July 1, 1991,
effective date of the Georgia Trust Act. It would be anonal ous
to apply the Georgia Trust Act retroactively to a trust that
necessarily would have termnated, if it ever existed, before the
enact nent of the Georgia Trust Act. Accordingly, we concl ude
that the Georgia Trust Act is inapplicable and that Georgia
statutory law as in effect no later than the date the limted

partnership termnated--i.e., QOctober 7, 1988--should govern.

Cf. Major Realty Corp. v. Conm ssioner, 749 F.2d 1483, 1486 (1l1th

Gr. 1985).
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Anal ysis Under Pre-Ceorgia Trust Act Law

For the reader’s conveni ence, we set out here once again the
rel evant Georgia statutory provision (Ga. Code Ann. sec. 53-12-26
(1982)) as in effect prior to adoption of the Georgia Trust Act:

53-12-26. Events and conditions giving rise to inplied
trust.

Atrust is inplied:

(1) Whenever the legal title is in one person
but the beneficial interest, either from
t he paynent of the purchase noney or from
ot her circunstances, is either wholly or
partially in another;

(2) Where, fromany fraud, one person obtains
the title to property which rightly bel ongs
t o anot her;

(3) Where, fromthe nature of the transaction
it is manifest that it was the intention of
the parties that the person taking the |egal
title should have no beneficial interest * * *

It has been stated that inplied trusts arising under the
first and third classifications in the statute above are
generally considered resulting trusts, while those arising under
the second classification are generally considered constructive

trusts. See Estate of Spruill v. Comm ssioner, 88 T.C. at 1217,

(citing Hancock v. Hancock, 54 S. E.2d 385, 389 (Ga. 1949)). As

previ ously noted, however, the statute itself does not
di stingui sh between resulting trusts and constructive trusts—a
distinction that is often difficult but ordinarily unnecessary

under this statute since “both are inplied trusts and are
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governed by the same rules.” Hancock v. Hancock, supra.

Consequent |y, although petitioner’s case is predicated on the
creation of inplied resulting trusts upon creation of the limted
partnership, the characterization of the inplied trust as inplied
or constructive would appear to nake little difference under this
statute.

Under Georgia |law, extrinsic evidence bearing on the
parties’ intent is admssible to establish the existence of an

oral trust regarding land. See Harrell v. Harrell, 290 S. E 2d

906, 907 (Ga. 1982) (involving the substantially identical
predecessor statute to CGeorgia Code section 53-12-26), in which
the Georgia Suprene Court stated:
circunstances may be offered as evidence of an
intention (whether or not expressly articul ated by each
party) that title shall vest in one and benefici al
ownership in the other. The scope of such evidence
includes all of the facts and circunstances surroundi ng
the transaction. The ultimate inquiry is whether there
was, in truth, a mutual understandi ng, not whether such
an under st andi ng was expressed in plain and unanbi guous
terns.
The Georgia Suprene Court in Harrell acknow edged that
“hi dden beneficial ownership can be pernicious” and create
uncertainty, but neverthel ess concluded that the rel evant
statutory provisions “appear to sanction hidden trusts, and we

must be guided by the | aw as given by the General Assenbly.” 1d.

at 907-908; see also McKinney v. Burns, 31 Ga. 295 (1860) (parol

evi dence was conpetent to establish, with regard to benefici al
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interests in land, an inplied trust in favor of a son-in-Ilaw who,
W t hout consideration and wi thout relinquishing possession of the
| and, had executed a |and deed to his father-in-law wth the
mut ual understanding that the father-in-law would convey the | and
to the son-in-law s wife and children).

In Estate of Spruill v. Conm ssioner, supra, this Court

applied these principles of inplied trusts under Georgia law to
conclude that an inplied resulting trust arose in favor of a
daught er and her husband with respect to a honesite where the
facts clearly denonstrated an understandi ng anong the parties
that the daughter’s father took legal title to the honesite for

t he sol e purpose of obtaining financing on the property but

enj oyed no beneficial interest in the property. Accordingly,
this Court determ ned that the honesite was not includable in the

father’s gross estate. See also Estate of Rodriquez v.

Commi ssioner, T.C. Menp. 1989-13 (applying Georgia law to hold

that decedent’s gross estate excluded beneficial interests in
real property with respect to which decedent held legal title as
the trustee of an inplied resulting trust in favor of his closely
hel d corporation, based on a nutual understanding that the
cl osely held corporation was to have beneficial ownership).

Here, the totality of the evidence clearly shows a nutual
understanding and intent that when M. Forbes, Walter, and Betty

transferred their respective property interests to the limted
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partnership in 1984, legal title would vest in the |limted
partnership but beneficial ownership of the tinber, pecan
orchards, and other growing crops would remain with the
contributing limted partners individually. The undi sputed

evi dence shows that the parties consistently treated their
property interests as conformng to this nutual understandi ng.
The limted partnership never conducted any business wth regard
to the tinber, pecans, or other crops. Instead, after
transferring his property to the limted partnership, M. Forbes
continued to conduct his farmng and tinber business on the |and
he previously held, received all income therefrom and reported
all related inconme and deductions on his individual incone tax
returns. Simlarly, Walter and Betty continued to receive and
report individually all income fromtheir farm ng and ti nber

busi ness on the | and they had contributed to the limted
partnership, creating the general partnership to conduct this
busi ness.

After M. Forbes’ death, his executors conveyed to the QIIP
trust, and the QTIP trustee immedi ately reconveyed to Walter and
Betty, for consideration that respondent now concedes was full
and adequate, the assets of M. Forbes’ sole proprietorship. The
general bills of sale by which these conveyances were
acconpl i shed expressly indicate that the conveyances i ncl uded

“All growing crops and tinber on | and owned by” the limted
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partnership. The evidence indicates that the purchase price was
conputed consistently with this representation. Following this
sale, the general partnership (i.e., Walter and Betty) nmanaged
all the assets, including the tinber and pecan orchards, on

the land held by the limted partnership and paid for all tinber
pl anti ngs on the | and.

The term nation agreenent whereby the Iimted partnership
and the general partnership were termnated in 1988 clearly
indicates the parties’ understanding that the Iimted partnership
owned only the “Realty”, defined in the term nation agreenent as
the land itself and excl udi ng, anong ot her things, crops and
trees, and that the general partnership owned the “Inprovenents
and Personalty” thereon, defined in the term nation agreenent to
i ncl ude, anong other things, tinber, crops, and trees. The QIlP
trust had a partnership interest in the limted partnership, but
no interest in the general partnership between Walter and Betty.
The term nation agreenent reflects the parties’ intention that in
distributing the assets of the two partnerships, Walter’s and
Betty' s interests in their respective parcels wuld include both
“Realty” and “Inprovenents and Personalty”, whereas the QIlP
trustee would receive only 42-percent undivided interests in the
“Realty”. After the termnation of the partnerships, the QIP
trustee agreed to give Walter and Betty the “entire use” of their

respective parcels in consideration for their paynent of ad
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val oremtaxes thereon, with the relatively nom nal consideration
strongly suggesting that the QTP trustee did not believe that
the QIl P trust possessed rights to tinber, pecan orchards, and
ot her crops that woul d thereby have been transferred to Walter
and Betty.

In sum the evidence clearly nmanifests a nutual
understanding that the limted partnership would hold legal title
to the subject property but take no beneficial interest in the
ti nber, pecan orchards, and other crops.!? W conclude that
under applicable CGeorgia law, the limted partnership held |egal
title to the land subject to inplied trusts in favor of the
l[imted partners with respect to beneficial interests in the
ti mber, pecan orchards, and crops on the |and. Because the
limted partnership possessed no beneficial interests in the

ti mber, pecan orchards, and other crops, in quitclaimng

2 Wt hout explanation, on reply brief respondent appears to
concede this point by stating “no objection” to petitioner’s
foll ow ng proposed finding of fact nunber 10:

M. Forbes, Sr., did not agree to put the tinber,
pecan trees and growi ng crops on the |l and he owned in
his nanme into * * * [the |imted partnership]. He
continued to own and nmanage those assets in his
proprietorshi p conpany. He never put tinber, pecan
trees or growing crops into a partnership with Walter,
Jr., and Betty Rayburn. * * *

Because respondent’ s apparent concessi on appears inconsistent
Wi th other positions in respondent’s brief, however, we give it
l[ittle weight and instead decide the issue on the nerits as
anal yzed above.
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interests in the subject property to the QIIP trust, it conveyed
no such beneficial interests. Accordingly, we conclude and hold
that on the date of decedent’s death, the QIlP trust held no
beneficial interest in the tinber and pecan orchards on the
subj ect |land. Consequently, petitioner appropriately excluded
t he val ue of any such beneficial interests from decedent’s gross
est ate.

Val uati on D scount

The parties agree that on the date of decedent’s death, the
fair market value of the entire 5,354 acres of the subject
property, taken as a whole, in fee sinple and without regard to
fractional interests, equitable clains of partners, or discounts,
and without including tinber or pecan trees, was $1,746,795. |In
reporting a $519,000 fair market value for the two undivided
interests in the subject property on decedent’s Federal estate
tax return, petitioner took an allocabl e percentage of the
$1, 746, 795 val ue and adjusted it downward by a 30-percent
di scount.

Respondent concedes that if the “tax-notivated shani is
di sregarded, a fractional interest discount is appropriate. As
previ ously discussed, we decline to consider respondent’s
untinmely sham argunent. Accordingly, in determ ning the val ue of

decedent’ s undivided interests in the South Property and the
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North Property, the only remaining issue is what fractional
di scount shoul d apply.

Both parties rely on expert testinony to val ue decedent’s
undi vided interests in the subject property. W evaluate expert
opinions in light of all the evidence in the record and may
accept or reject the expert testinony, in whole or in part,

according to our own judgnent. See Helvering v. National G ocery

Co., 304 U. S 282, 295 (1938); Estate of Mellinger v.

Commi ssioner, 112 T.C. 26, 39 (1999). “The persuasiveness of an

expert’s opi nion depends |argely upon the disclosed facts on

which it is based.” Estate of Davis v. Commi ssioner, 110 T.C.

530, 538 (1998).
Petitioner presented testinony of two expert wtnesses: M.
James F. Lawton (Lawton) and M. den A Hultquist (Hultquist).
Lawton determ ned that a fractional interest valuation
di scount is appropriate because the QINP trust’s undivi ded
interests were mnority interests and because the market for such
interests would be restricted taking into consideration the
[imted pool of potential buyers, the likely difficulty of
securing financing, and the likely costs of partitioning the two
separate parcels. Lawton was unable to | ocate conparabl e sal es,
but he determned that in the market in which the subject
property is |located, real estate brokers had applied fractional

interests of 10 percent to 30 percent in |iquidating
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partnerships. Based on this information, and taking into
consideration the specific characteristics of the subject
property, possible intra-famly conflicts, and other factors
adversely affecting the marketability of the two undivi ded
interests in the subject property, Lawton concluded that a
val uation di scount of 30 percent is appropriate.

Hul t qui st, petitioner’s other expert, concluded that the
fair market value of the two undivided interests in the subject
property as of decedent’s date of death was $720, 000, based on
the correl ated present value of net annual incone streans that he
projected fromhypot hetical partitions or forced sales of the
subj ect property under various scenarios. Hultquist assuned that
the QTIP trust’s undivided interests included the val ue of pecan
orchards but not the value of any tinber. Because this
assunption is contrary to our previous determnation that the
QTI P trust’s undivided interests included no beneficial interest
in the pecan orchards, his $720,000 estinmate of discounted fair
mar ket value is of little utility.

Because Hul tquist’s $720,000 estimate of the discounted fair
mar ket val ue is approximtely 36 percent |ess than what Hul t qui st
assunmed to be the undi scounted fair market value of the undivided
interests in the subject property (again assum ng that pecan
orchards but not tinber are included), petitioner argues that a

36 percent discount rate is appropriate. W disagree. W are
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unconvi nced that a discount rate extrapol ated fromone set of
i ndi cat ed val ues, under assunptions inapplicable here, would
correspond to the discount rate extrapolated froma different set
of indicated values if the underlying assunptions were altered.
Mor eover, even disregarding his faulty assunptions, Hultquist’'s
present val ue conputations are inadequately explained and
justified, particularly in regard to the manner in which he
derived the projected revenues fromhis hypothetical partitions
or forced sales and the manner in which he derived his chosen 14
percent equity yield for purposes of his present val ue
conput ati ons.

Respondent’s expert, M. R chard Parks (Parks), purported to
use a conparabl e sal es approach to determ ne an appropriate
val uation di scount for a 42-percent undivided interest in the
subj ect property. Parks indicated that because he was unable to
locate mnority interest sales in the market where the subject
property is |located, he had identified three other “appropriate
exanpl es” involving: (1) A 1989 sale of an office building in
Bi rm ngham Al abama; (2) a 1961 sale of a 128-acre vacant tract
in Jefferson County, Al abama; and (3) a 1981 sale of a 1, 600-acre
tract known as Bell Plantation (location not specifically
identified but apparently sonewhere outside of Georgia). These
t hree “conparabl es” suggested di scounts ranging from 25 percent

to 64 percent. Wth little explanation, Parks concludes that
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based on these exanples and “other market oriented research
conpleted by this appraiser” (not otherw se described by Parks),
the appropriate discount rate is 18 percent.

We are unpersuaded that the “exanples” on which Parks bases
hi s conparabl e sales analysis actually represent conparable
sales. Even if they did, we find no adequate justification for
his selection of an 18-percent discount rate—a rate that is well
bel ow t he smal |l est di scount indicated by Parks’ own
“conpar abl es”. Consequently, we do not rely on Parks’ report.
See Rule 143(f)(1).

We are unsatisfied that any of the parties’ experts have
adequately justified their recommended di scount rates—a
shortcom ng that mght be attributable in part to a | ack of
avail able enpirical data. Gven that the parties agree that sone
val uation discount is appropriate, however, and | acking any firm
basi s on which we m ght independently derive one, we accept
Lawt on’ s reconmmended 30- percent val uation di scount as being the
nost reasonably justified of the opinions presented to us. This
is the sane discount rate that petitioner used in reporting the
value of the undivided interests for Federal estate tax purposes.

Accordingly, all valuation issues in dispute having been
determned in petitioner’s favor, we conclude that petitioner
correctly reported the fair market value of the QIIP trust’s

undi vided interests in the subject property as $519, 000.



Section 6662(qg) Penalty

There being no estate tax val uation understat enent,
respondent’ s assertion of a penalty under section 6662(g) is not
sust ai ned.

To reflect the foregoing and to permt petitioner to claim

additional adm nistrative expenses pursuant to section 2053,

Deci sion will be

entered under Rul e 155.




